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DECISION ON PETITIONS 

This is a decision on two petitions filed on October 8, 2009, both 
entitled "Rule 41 .3 Petition for Supervisory Intervention." One petition 
("First Petition") requests that "the Board of [Patent] Appeals [and 
Interferences] strike the Examiner's August 21, 2009 Revised Second 
Supplemental Examiner's Answer." First Petition, p. 1 . (emphasis in 
original). The other petition ("Second Petition") requests that "the Board of 
[Patent] Appeals [and Interferences] issue a corrected Docketing Notice 
because it will avoid confusion regarding what arguments are, and are not, 
before the Board." Second Petition, p. 1 . (emphasis in original). 

FINDINGS 

1 . In this application, a Final Rejection was entered on January 1 9, 2007. 
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2. A Corrected Appeal Brief was filed on June 13, 2007, an Examiner's 
Answer was entered on August 29, 2007, and a Reply Brief was filed on 
September 4, 2007. 

3. A Supplemental Examiner's Answer was entered on October 24, 
2007, and a Supplemental Reply Brief was filed on November 8, 2007. 

4. Another Supplemental Examiner's Answer was entered on December 
3, 2007, and an Order Returning Undocketed Appeal to Examiner was 
entered on March 3 1 , 2009 returning the application to the Examiner for 
correction of formal defects in the preceding Supplemental Examiner's 
Answer. 

5. A still further Supplemental Examiner's Answer was entered on 
August 21, 2009, and an Appeal Docketing Notice was mailed on September 
21, 2009. The First and Second Petitions followed on October 8, 2009. 

6 In respect to appellant responses to supplemental examiner's answers, 

37 C.F.R. § 41.43(b) provides that: 

If a supplemental examiner's answer is furnished by the examiner, 
appellant may file another reply brief under § 41.41 to any 
supplemental examiner's answer within two months from the date of 
the supplemental examiner's answer. 

DISCUSSION 

As indicated by the chronology of papers filed by Appellants and 
papers entered by the Office outlined above, it is clear that the Docketing 
Notice of September 21, 2009 was entered one month after entry of the last- 
entered Supplemental Examiner's Answer of August 21, 2009. Thus, the 
Docketing Notice was entered before the two-month period for response to 
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the Supplemental Examiner's Answer of August 21, 2009 had expired. The 
Docketing Notice, therefore, was entered prematurely. The Board should 
not have entered the Docketing Notice and taken jurisdiction of the Appeal 
until after the period for response to the Supplemental Examiner's Answer 
of August 21, 2009 had expired. 



Accordingly, the Docketing Notice of September 21, 2009 is 
rescinded and the Appeal is remanded to Technology Center 1600 for 
completion of the briefing or expiration of the period for completion of such 
briefing. 

In view of the remand to the Technology Center, the First and Second 
Petitions addressed to the Board are dismissed as moot. Any objections or 
disagreements that Appellants may have with the Supplemental Examiner's 
Answer of August 2 1 , 2009, should be addressed in a Supplemental Reply 
Brief and/or Petition to the Technology Center. 

Appellants are given a period of two months from the mailing date of 
this Decision to respond to the Supplemental Examiner's Answer of August 
21,2009. 



DECISION 




Michael R. Fleming 
Chief Administrative Patent Judge 
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Mark Pohl 

Pharmaceutical Patent Attorneys LLC 
55 Madison Avenue, 4 th Floor 
Morristown, NJ 07960-6397 
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